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JAMES T. FOLEY, United States District Judge. 


APPEARANCE 8: 


ETKIN & STARK, ESQS. 
DAVIS M. ETKIN, ESQ. 
Of Counsel 

Attorneys for Plaintiff 

833 Union Street 

Schenectady, New York 


JAMES M. SULLIVAN, JR. 
United States Attorney 

THOMAS M. LAWLER 

Trial Attorney 
Tax Division 
Department of Justice 
Attorney for U. S. of America 
Washington, D. C. 


U.S. COURT REPTSTERS 
FEDERAL BYILOING 
ALBANY, N.Y. 


; 
ee EeeEEEEeeeeeeeeeeee| mepcees $5523 
{ 


| 


| 


* 


FRANK A. DE LORENZO 


called as a witness on his own behalf teing first 


duly sworn was examined and testified as follows: 


* * * 


THE COURT: What bearing does that have? 
MR. LAWLER: Just so the record shows all three} 


of these gentlemen were charged with the same 


offenses. 
MR. ETKIN: That is my point here, Your Honor, 
and I stipulate that. 


THE COURT: He stipulates it and I will receive} 


this and that clarifies it. 


(A document marked Plaintiff's Exhibit for 


identification marked in evidence.) 
BY MP... ETKIN: 


Q There seems to be an issue here and a question as 
to when the world series took place back in 1967, 
do you cecall to the best of your recollection 


whether the world series was on on October 4? 


That was the world series. 


It was on that day? 


Yes. 


THE COURT: Who was playing? Maybe you don't 


remember. 


THE WITNESS: I don't. 
THE COURT: All right. 


BY MR. ETKIN: 


‘2 During the period of time here in question are you 


able to estimate on a daily basis the volume of 
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business that you did in all types of illegal forms 


of gambling activities, that is, including horses, 


Numbers, baseball, even -- any other types of wagers 


that you may have taken, are you able to estimate 


how much you did on a daily basis? 


You mean averaqe? 
Yes. 


About $100 or $150 a day. 


And I think mathematically that approximates $10,000 


during this time in question. 


Yes. 


Other than the wagers that were taken from your 


possession on October 4, did you have any wagers -- 
wagering slips located anyplece else that vou tcok on 
that particular day? 

I had all my bets in my pocket. 

And you say none of the betting slips were found in 


the BelAir Men's Shop that the State Police toid you 


were found were your wagers? 
I had no idea those bets were even there. 


Did you keep any books or records during this period 


of time? 


No, sir. 
All your books and records were these slips, is that 


correct? 
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MR. LAWLER: Thank you. 


bY MR. LAWLER: 


Q 


After the seizure of these gambling slips by the 


State Police, did you ever go down to the State 


Police Barracks to examine the gambling slips? 


No. 

id you ever ask to have the gambling slips returned 
to you? 
No, I did not. 


Now it is your testimony that during the period 


August 1 to August 4, 1967 you did business gambling 
to the extent of $100 to $150 -- 


--What were those dates? 


August 1, 1957 to the day of the arrest in October 


of 1967. 

That's what I averaged, yes, sir. 

But once again you have no records, no slips to 
indicate that that is true or false, do you? 

No, sir, you know I don't. 

Just to clarify the record, sir, it is your testi- 


mony I believe that every work day during this period 


you were engaged in the gambling business, you took 
bets, is that correct? 


Pardon me? 


It is your testimony that every day -- every work day 
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[ 47] 
from August 1 to October 4 you took bets, you were 


engaged in the gambling business? 
I would say five or six days a week, yes. 
And once again, if this question was asked I 


apologize, you plead guilty to possession of 


gambling records in the second degree? 


Yes. 


Two counts, correct? 
I don't know. Did I Dave? 


THE COURT: Well, the record will show. 


(A document marked Defendant's Exhibit A 


for identification.) 


MR. LAWLER: Will you stipulate to it? 


MR. ETKIN: If you show it to me. 


Your Honor, I will stipulate that all three 
parties Viscusi, Puglio ond DeLorenzo pleaded 
guilty to two counts of -- dealing with possession 
of betting slips and policy slips. I don’t see any- 
thing here about world series bets, but I will 


stipulate the policy slips and betting slips. 


THE COURT: Where did they plead guilty? 
MR. ETKIN: In County Court. 
THE COURT: Before what Judge? 


MR. ETKIN: It was before Judge -- I am sorry, 


Your Honor, it was in Supreme Court before Honorable 
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JACK A. GASBARA 


called as a witness on behalf of the Plaintiff being 


first duly sworn was examined and testified as 


follows: 


DIRECT EXAMINATION BY MR. ETKIN: 


State your full nai. 


Jack A. Gasbara. 

Where do you reside? 

Tamarac Lane, East Greenbush, New York. 

And can you tell us what your business or profcssion 
is? 

I am -n investigator with the New York State Police. 


Were you with the State Police hack in ‘67? 


city of Schenectady on October 4, 1967? 
Yes. 


Can you tell us what part you played? 


Yes. 
And were you involved in a gambling raid made in the 
1 


Previous to the raid itself I was an uncercover 
investigator. 

And when did you start this type of work? Under-~ 
cover work on this particular case. 

I can't give you the date exactly, but it must have 
been in the first week of August ‘67. 


And on August 1, 1967 did you pursue the course of 


this undercover work? 


Yes. 
And in the course of your duties and responsibilitich 


were you involved in the arrest of Prank DeLorenzo? 


I was involved to a degrec, I cid not make the 


— eT 
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arrest. 
How were you involved? 


I conéeucted a surveillance of Mr. DeLorenzo ana his 


Belair Men's Shop and other premises in and throush- 
t f f 


Did you make a bet with Mr. DeLorenzo? 


No. 
Did you ever make a bot with Mr. Viscusi? 
Yes. 


Did you ever make a bet with Mr. Puglio? 


But you did make a bet with Mu. Viscusi, is 
correct? 


Yes. 
Where dié you make that het with Mz. Vincusi? 
At Art's Variety Store on Broadway in Schenectady. 


Now were you in the vicinity or the area at the tir: 


that Mr. DeLorenzo was arrested? 


I don't recall exactly what my assignment was on 


that day. 
Did you know tnere was a search warrant £ 
DeLorenzo? 


Yes. 


And were you present when that search warrant wes 
executed? 
U.S. COURT AEPORTERS f 
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No. 


From your Own personal knowledge do you know what 


was taken from Mr. DeLorenzo's person at the time 


he was arrested on October 4? 


No. 
Did you ever have occasion at any future time to 


go over any slips, gambling records, betting records 


that were taken from Mr. DeLorenzo on October 4, 196%? 


I honestly don't recall. | 


Did you make any record of -- or document of the | 
| 


course of your investigutive work on October 4? 


No. 


And you say you don't recall whether you ever 
at any betting slips that were taken from the 


possession of Mr. DeLorenzo? 


I don*t recall. 


So that you wouldn't know whether they were horse 


bets or policy bets or world series bets, would you? 


That were taken? 


That were taken from his possession. 


No, I don't recall. 


Did you know that there were some slips taken or 
found in the BelAir Men's Shop, from your own 


personal knowlcdye? 


I assume after the arrests were made. BEST COPY AVAILABLE 
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No, I am jus 


knowledge. 


X don’t recall. 


From your own personal knowledge 


knowledge or ir 


made 


No . 


Were you present 


Sir. 


Were any slips 


= 


date at which you 


on the slips token 


I don't recali. 


You don't have any recoll 


they we 


asking you from your 


formation with 


siven to 


[ so] 


own personal 
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at the BelAir 


when the 


you by anv 


calcuiated the « 


mo wns 


the BelAixz Men's 


from 


ection what kind of bets 


re or you don't recall whether you did this 


particular type or work? 


I don't recall whether I did this particular thing. 


You couldn't identify any particular sli 


taken from either Mr. 


& 


Men's Shop, isn't 


That is true. 


Did you know that 


Yes. 


Did you know that 


DeLorenzo or from the Eeitir 


that true? 


Mr. Puglio was arrested? 


Mr. Visersi was arrested? 
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Ana@ did you know that mr. DeLorenzo was arrested? 


Yes. 
And did you know the disposition with regard tc the 


three of them? 


No, sir. 


You said that you did ceriain type of undercover 


work, is that correct? 


you the only undercover agent at the time | 
working con this particular case? 
Wo. 
There were other agents? 


Yes. 


And who were they, do you remember? 


One in particular that worked with me on the days 


that I was working on this particular investigstion 


was an investigator by the name of Propst? 


Were you assigned to anyone with a particular 


individual that have been mentioned here, Viceusi, 
Puglio oz DeLorenzo, were you assigned to any one 
of those individuals in particular? 

No, just a general investigation. 

You say you never made a bet with Mr. DeLorenzo? 
That's correct.,. 

bid you ever see anybody else p > a bet with 
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Mr. DeLorenzo? 

Yes. 

Who was that? 

An unknown male subject. 

And where was this? 

In front of the BelAir Men's Shop. 

Outside in front? 

Yes. 

And when was that, do you remember? 

I believe it was in and around August 9 of 1967. 
Where were you at the time that the bet was being 


pleced? 


I was in a van truck directly in front of Mz. 


DeLorenzo's car. 

And you could observe ~~ how @id you know that it wat 
a bet that was being made? 

Well, I observed a male subject come to Nr. 


DeLorenzo, had pulled up behind my van, and he was 


waiting in the car, and the male subject walked over 


to the car and he had an Armstrong Daily Newspaper 


in his hand and he was pointing to the Armstrong 


and talking to Mr. DeLorenzo, and at the time he 


was talking Mr. DeLorenzo was writing on a piece 


paper, and this unknown male was pointing to the 


Armstrong and then he handed Mr. DeLorenzo some 
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[102 ] 


Feanre| EaeKER 


| 
H 
money. 
And you Saw money pass hands, is that correct? 

Yes. ! 


And Mr. DeLorenzo did take a wager from this in- | 


dividual, correct? 

Yes, sir. 

And did you see Mr. DeLorenzo take any wayer from 
any other individual? 

Yes, Sirs 

Yow many times would you say? 

Several times. 

Well, is that four or five or six? 

Yes, sir. 

And you were on this case from when, August 1 to 


October 4, correct? 


I think my last official ect was somewheres around 


| 
| 
! 
September 26th. 
Q So approximately almost two menths, is that right? 
Yes, sir. 
And during the course of this two months you only 
saw Mr. DeLorenzo take four out -- four or five 
wagers, correct? 
Yes, sir. 
And did you ever see Mr. Puglio take any bets? 


I never saw him actually take wagers, no, sir. 
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A Another individual hand him a wager. I saw him 


You did see him then have wagers? 


he) 


| 
] 
| 
} 
! Q What do you mean by actually? 
} 
| 
| 


A Yes. 


ur 


: 
with wagers in his possession. : 


And how long did you have Mr. DeLorenzo under 
surveillance? 
From August 1 to September 26. 
And were you out in the front of the store all dur- 


ing this particular veriod of time? 


It would vary, I might be in front of his store one 


12 Gay and the next day I might be in another location, 


then the following day I might be again in front of 


his store. I also followed him around the city. 


Can you give me an idea of what time you started 


your work during the day or evening? 


I would generally pick up Mr. DeLorenzo about 


roughly 1:00 in the afternoon. 


And how long would you stay with him about? 


Generally until he returned to the BelAir Men's 
Shop with paper baqs. 
What time would you say this was? 


23 A It could be anywhere from one to two-thirtv. 


24 Q So you actually kept him under surveillance about { 


one and a half hours each day, correct? 
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Yes. 

And was this each and every day you followed this 
same procedure? 

No, sir. 


Were there days that you didn't keep them under 


surveillance? 
Yes, sir. 


How many days during the period of time from 


August 1 to September 26 would you say you didn't 


keep him under surveillance? Half of the time, a 


third of the time, three-quarters of the time? 
A thiré of the time is a safe estimate. 


In other words about a third of the period of the 


time from August l to September 26 you were not with | 


Mr. DeLorenzo? 


That is possible. 


In no -- in any event six days of total between the 
-- between August 1 and September 26th, or October 


4, you were not with Mr. DeLorenzo during that 
entire 56 days? 
Would you repeat that question please? 


It is alleged that Mr. DeLorenzo was under sur- 


veillance for 56 days, and I am asking you, or you 
already testified that you cid not have him under 
surveillance for this total period of 56 days, you 
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GABARA CROSS 


personally? 
Wot for the total, no. sir. 


And you say that it was at le. 


than this period of time? 


Yes sir. 


And during this period of time you only saw hin 


take four or five wagers, is that correct? 


MR. ETKIN: I have no further questions. 


CROSS EXAMINATION BY MR. LANLER: 


Q 


Mr. Gasbara, how long hav2 you been with the State 
Police? 

years. 
What year did you start sir? 


196i. 


And how long were you involved ‘n gambling investi- 


gations for the State Police? 

I specialized in gambling for approximately two 
years. 
And which two years were they, sir? 

They would have been ‘67 and part of ‘68. 

You say you specialized in gambling, what does that 
mean? 

In other words I did nothing else, my duties cos- 


sisted only of gambling investigations. 


U.S. COURT REPORTERS 
FEDERAL BUILDING 


And what were those duties? 

MR. ETKIN: I will concede that this officer 
is a well qualified officer of the State Police 
versed in the field of gambling and I will accept 
his qualifications as an expert. 

THE COURT: All right. 

bY MR. LAWLER: 
Q Sir, as an expert in the field of gambling you had 


the Plaintiff Mr. DeLorenzo under your surveillance 


for the pericd August 1 through Cctober 4, 1997, 


correct? 


Approximately, yes. 


Now based on your observations, what in your opinicn |} 
was the extent of his gambling activity? 

MR. ETKIMN: Your Honor, I object, there is 
foundation laid for that particular questicn, 
askea what is the extent, that is not an expert's 
testimony, that is speculation. 

BY MR. LAWLER: 

Q Do you have an opinion of what this gentleman took 
each day with respect to gambling activities? 
Yes. 
What is that opinion? 


MR. ETKIN: I object to that, Your Honor, 


there has becn no foundatic 


tN 
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know what slips, he only saw him take four 
or five wagers. I think the whole question is 


imiaterial, and as I suy it is not a question. 


TiHi COURT: I am going to allow it. I will 


let him give his opinion. You can cross « <anine 
him as to what he bases it on. 

Do you know what he is asking you now, 
Investigator? 

THE WITNESS: 

THE COURT: From your surveillance, your exert! 
ness these two years when you were doing this func- 
tion, can you tell from those observations, your 
experience, the extent of his daily activity in 
gambling? 

THE WITNESS: Yes, sir. 

TiiE COURT: You can tell us? 

THE WITNESS: Well, I can give you my opinion. 

THE COURT: All right. 

BY MR. LAWLER: 
That is what I am asking, what is your opinion? 
My Opinion is there is a winimum of $2,000 taken in 
per day. 
Now sir, isn't it true that with respect to this 
arrest made or the Plaintiff made on October 4, 1°67 


you were instrumental in terms of getting a search 
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warrant issued, is that correct? 


Yes. 


Dia you make an affidavit to have that search 


Yes. 


P 
warrant issucd? | 


(A document marked Defendant's Exhibit C for | 
identification.) | 
I am going to show you what has been marke’ as | 
Defendant's Exhibit C and ask you if you recognize 
that document? 
Yes. 
Could you please tell Judge Foley what that document 
is? 
It is an affidavit for a search warrant. 

THE COURT: Your affiuavit? 


TE WITNLSS: Yes. 


THE COURT: What date is it dated? 


MR. LAWLER: I may have a better copy in the 


file that would indicate the date. 


BY MR. LAWLER: 


Q 


What date was the warrant signed by the Supreme 


Court Judge? 
October 3, 1967. 


Would you have made an affidavit on that day or 


imaediately preceding that day in @e normal course 


ee san eee ene 
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of issuing affidavits and a warrant? 


I would have sworn the affidavit on that date. 
That date being October 
Yes. 


MR. LAWLER: Your Honor, at this time I move 


that Defendant's Exhibit C be introduced into 
evidence. 


MR. ETKIN: Your HOnor, I object to this iii 


into evidence, it is before the fact of the arrest, 


i} 
it has nothing to do with anything that happens | 


subsequent to the time, at the time or subseyuent 
to the time the arrest was being made, it has nothind 
to do with the picking up of slips or any of the { 
financial information involved in this case. The 
officer is here, he is the best witness as to what 
went on, and he is here to testify and I object to 
this going into evidence. 
THECCOURT: What is your purpose? 
MR. LAWLER: My purpose, Your Honor, is this. 
First of all, contrary to what Mr. Etkin says- - 
the period involved in issue here, the entire 
period from August 1 to October 4, so in that | 
| 
4 


regard, certainly that document is very relevant 


to the period in issue. Secondly, Your Honor, your 


-- this officer made certain observations of the i 


a meee Net 
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plaintiff -- 
THE COURT: He makes an important point, 
Mr. Etkin, he is here to tell us about it, why 
you need an affidavit? 
MR. WLER: We are testifying to events that 
occurred in 1967, it seems to me that an affidavit 


submitted during the relevant period -- 


THE COURT: He can read that and refresh him- 


MR. LAWLER: Fine, “oui donor, I will have hin 
do that. 
THE COURT: tle is here, that is the big point. 
BY MR. LAWLER: 
* Would you please detail for us what you did day in 
day out with respect to observing the plaintiff? 
MR. ETXIN: I am going to ask that it be 


pinned down to a specific date, to a specific time 


so that we don't sit here all day and go far afield. 


MR. LAWLER: That is exactly the purpose of 
this document. Mr. Etkin can't have it both ways. 

THE COURT: Wo. From August 1 to September 
something that is what we are interested in. 


MR. LAWLER: ‘To October 4, that's correct, 


Your Honor, that is the period my question goes *o. 


THE COURT: ALL right, he can tell us. 
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BY MR. LAWLER: 


Q 


What did you do, when did you start to observe him? 
Wnat did you observe on a day in day out basis? 
Starting with the first of August I would travel in 


a van type vehicle that had a glass side on the 


driver's side plus glass in the back where you 
could only see out of and noone could see into the 
vehicle. I would park in front of the BelAir Men's 
Shop -- well, I actually wouldn't park, the other 


investigator would drive the vehicle, park in front 


of the men's shop, I would be hidden in the rear cf 
van with a pair of field glasses. The other investi 
gator would lock the vehicle and walk away leaving 
me locked inside the van to observe whatever I 
observed. For the first two weeks in August roughly 


I observed Mr. DeLorenzo pull in front of the 


Men's Shop, roughiy between the hours of one and 
say two-thirty, and exit with several paper bags 


into the BeiAir Men's Shop. 


What type of bags would these be?> 


Paper bags. 
Large ones, small ones? 


I would say roughly five pound, ten pound paper 


bags. 


Could you please continue? 


————— — -— -_ 
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I have never seen Mr. DeLorenzo exit the BelAir 


Could you please continue? : 


Men's Shop with a paper bag in his hand. 


Your testimony is he would take these paper bags 


inside, but when he came out he wouldn't have them, 


is that correct? 


Yes, sir. 
Please continue. 


During the course o¢ the investigation in the city 
of Schenectady I had information from a confidential] 


informant that -- 
MR. ETKIN: I am going to object to anything 


he got from somebody else, any testimony relating \ 
to any hearsay. 

MR. LAWLER: He hasn't said it yet. I think 
the proper procedure would be to have it stricken 
once it is said. 

THE COURT: We are going to get into a compli- 
cated field of law sii we have the informer. Do 
you want to do that in this civil’ case? 

MR. LAWLER: Your Honor, I want the witness 


to testify as to what -- 


THE COURT: Sometimes they want to protect 


those people. 


MR. LAWLER: Your Honor, I want the witness to 


a 
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testify as to what he observed. If certain objectioi|ls 
are made, we will treat with the objections. 


THE COURT: The informant -- 
MR. LAWLER: I am not going into that. 
THE COURT: Let him tell his cebservations. 


BY MR. LAWLER: 


What else did you cbserve? 
During the course of the investigation I had infor- 
mation from a coniidential informant that Arthur 
Viscusi was taking wagers at Art’s Variety Store, 
and of course he was also placed under Surveillance. 

MR. ETKIN: Your Uonor, £ don't know what that 
has to do with tnis case. 

THE court: Well, it is in now. 

MR. LAWLER: We are going to connect that up | 


if we can have a reservation on the ruling of that 


objection. 
THE WITNESS: On several occasions I was 
within Arthur Viscusi'’s establishment and wagers 


¥ 


in Art's Variety Store when Mr. DeLorenzo came in, 


the exact date I am not sure of, I can probably 


-- when wagers were taken by Mr. Viscusi. Also lI | 
i! 


refresh my recollection with my affidavit. However,} 
it was around the l4ith, I believe, of August, some~ 


wheres in that vicinity. 


| 
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Mr.Viscusi handed Mr. DeLorenzo some papers 


with figures and numbers on it and also handed him 


some money that was intermingled, and I recall him 
saying "Watch it today, there's some heavy doubles 


in there," and Mr. DeLorenzo said -- I think he 
said "Don't worry, I'll take care of it." 


They went towards the back room of the estab- 


lishment and I heard the word “payoff" used. 


On the way back, Mr. DeLorenzo reached under 


the counter and took a paper bag and put slirs of 
paper and the money into the paper bag. 

BY MR. LAWLER: 

Q What size paper bag would that be, would it be 


similar in size to the ones you saw Mr. DeLorenzo 
carrying into the BelAir Men's Shop? 


Yes, sir. 
Please continue. 


After a short period of time Mr. De)sorenzo and 


Mr. Viscusi exitec from the back room of Art's 


Variety Shop, and Mr. DeLorenzo left the premises 


with the bag and got in his car. 


Did the occasion ever arise when you went inside 


the Shop? 
Yes. 
When did that occur? 
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Again it was seven years ago, I think it was 
around roughly the 18th of August. 


And upon entering that shop, what if anything did 


you observe? 


There was no one else in the store at the time. I 


a white man, he had slips on the table with numbers 
and writing on them, and as I approcched the takle 
at the rear of the store he quickly covered them 
with a newspaper. However, I knew they were betting 
slips. 

Your observation of those slips with respect to the 
number of slips, could you approximate how many 
there were? 

Well, approximately I would say ten Slips. 

Sir, are you aware of the fact Al Puglio alias Al 


Collins worked in the BelAir Men's Shop? 


Yes. 


walked to the rear of the store and there was a 


Sir, as an expert would it be typical for a gambler 
to employ others in his operation? 


MR. ETKIN: Other than what, I don't under- 


Stand the question and I object to it because of 
the form. 
THE COURT: Maybe you can rephrase it. 


BY MR. LAWLER: 
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Sir, do principals in gambling operations, by tiat 


I mean the boss of the gambling operation, would 


he on any occasion that you know of as an expert, 


employ others to act on his behalf in terms of 


going out and getting bets for -- or accepting bets 


for his benefit? 
Yes, sir. 


Now sir in your observations of Mr. Puglio and Mr. 
DeLorenzo, was the BelAir Men's Shop being used tc 


take bets, was that a place where bets were made? 


Yes, sir. 


And did you see Mr. DeLorenzo take bets in the 


BelAir Men's Shop as well as Mr. Puglio? 

No, not that I recall. 

You saw we. Suwtte take bets in the BelAir Men's 
Shop, correct? 


Not that I recall. 


Well, you did see Mr. DeLorenzo return to the Shop 
with a paper bag in his possession? 
MR. ETKIN: This is repetitive. 
THE COURT: He did tell us that. 
MR. LAWLER: That's all I have. 
REDIRECT EXAMINATION BY MR. ETKIN: 


Q You knew who Mr. Puglio was? 


A Yes. 


a 
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As an expert how much would you estimate he did 


in business a day? 


MR. LAWLER: Objection, Your Honor, that is 
irrelevant. 

THE COURT: I didn't hear the question. 

MR. ETKIN: I asked him how much Mr. Puglio 
did a day. 

MR. LAWLER: Objection, Your Fonor, it has 
been established -- 


THE COURT: Overruled. Can you give us an 
opinion? 
THE WITNESS: No. 
THE COURT: All right. 
BY MR. ETKIN: 
Q Can you give me an opinion how much Art Viscusi, 
how much he did every day? 
My honest opinion would be more than $200, not more 
than $500 a day. 


Do you know that the Government is making certain 


allegations here for payment of -.oney against Mr. 


DeLorenzo, payment of an excise tax? 


MR. LAWLER: Objection, Your Honor, the Govern} 


ment is the defendant, the plaintiff is making the 


allegation. 


BY MR. ETKIN: 


ee epee s 
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the «ive 
the feet that the Covernmcant has alleged chat Mr. 
DeLorenzo Cid a certedn anount of business 


syuct 1 and October 4? 


tari «i 
he advised ro 
this aiternoon. 
tel) ver oc did comeone tell you that ti. 
ere that Mr. DeLvrenzs 
dic $2,000 worth of Dusinets er $1990 we 
buciness on the after-- on the day he was arrasiu:d? 
M2. LAWLER: Abi-ctior. 
COUNN: Overxsvjced. 
THE 
Tit 


BY MA. Ecc: 


a You never heurd thet $140C or $2,009 fiscure a 


sta amount of slips charged *o Mr. DeLorenze? 


Lhe courtroou herc Witte YOU 
tnat 
meount of the slips that were peing charge 


, - 7 ~e. x : ot a eees As 
LeAyenso on : ay he was axrrectad? 
rom 0 7 S- we 8 , : Rs . ’ 
“see 4 C522 ts = ~G Wass . i, co 
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$2,005 LCagure 
pick based upon your orn estinate? 
AnG my own observet’ suas during sone 


is chat corract? 


MR. LAWLER: Thet is 


tion of his testinony. 


Tiik COUrt: We can tell us; the witnecs. 


you tell us chat? 
THE WITCESSES: Bets 


I vaw him pickine up the prier 


BY NR. Lit: 

Q Didi you ever lock in the paver bacs? 
WO. 
It cQuld have been cuftce in the paper e495, 
hat so? 


LATLER: Objection, Your Hsonos. 


isan‘t it .so? 


TEE COURT: Ovarsulcd. 
TESS: I don't believe 
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njy put anything in those paper bags? 


Wat a@id you see go into the paper bags? 
On one instance at curley's Luncheonette on Brods) 
Mr. DeCappio put seme betting slips and 
to Mx. DeLorenzo. On another i: 
sowetning ef btinas nature, I 
exactly now it is pronouncee, at Eimna's sews 2Go- 


on Broadwoy sone slips and cone meney from the 
- a 


cachregister was takon and put in a paper bag. 
Was this the same paper bag? 
Oe 


Each operator had its own paper bag? 


i? 


Yes. 


Same size paper bag? 


Approximately. 
Did you ever see Mr. DeLorenzo leave his business 


and get coffee in the morning or afternoon? 


No, six, t don't think -- I don't know if ne went. 


You follewed him around for 30 some days? 


Uever saw him get coffee any of the places ne 
stopped at? 


Mo, Six. 


ae 


I 
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Did you ever check his bank account? 
No, sir. 


Did you ever check his net worth? 


No. 


Do you know how much money he has? 


No, sir. 


MR. LAWLER: Objection, Your Wonor. This whole} 


line of questioning is irrelevant. A person who 


accepts wagers doesn't necessarily mean he has incomel 


MR. ETKIN: He is testifying as an expert, 
that he knows hot’ much business he did each and every 
day. 
THE COURT: I will allow it. 
BY MR. ETAIN: 


Did you know how much money was in the paper bags? 


No, sir. 
Do you know how much the total wagers were that 
Mr. DeLorenzo took every day? 

MR. LAWLER: I object, the plaintiff has the 
burden of showing that. 

THE COURT: This goes to the things you brought 
out. He said he handled $2,000 a day. 

MR. LAWLER: It is entirely irrelevant, the 


amount of money he has in his bank account, sir. 
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TUE COURT: I allow it. 
BY MR. ETKIN: 
Q Did you ever check the money that went into the 
paper bags every day? 
I have no way of checking it. 
You had no way of knowing how much money was in each | 


paper bag, did you? | 


No. 


In fact you don't have any knowledge personally of | 


what Mr. DeLorenzo did every day in the business, is | 


that so? 

No exact knowledge. 

It is through your cwn speculation? Isn't that so? 
It is my opinion. 


Based upon unfounded fact, isn't that so? 


MR. LAWLER: Objection, Your tionor. 
testimony was to the facts based on -- 

THE COURT: Sustained. That is for 
decide. 

MR. ETKIN: I have no further questions. 

MR. LAWLER: That's all. 

(Witness excused.) 


MR. ETKIN: Your Honor, I rest my case. 
MR. LAWLER: Your Honor, at this point 


a motion under Rule 41 of the Federal Rules that 
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the vpleoirtasct's cas a3 Land judeqisei.t 
cntered Ler the Govermacat cn the counterclain. 
In this reqaru Your tlonoer, IT polat ont ‘: 

1 


the Fitth Circuit case in Ginsherq where 
2 plninei ft in a 

excise case has the burden act oniy of 

the Covurnmenc's assesumantis are incorrect, 

“- but also the cerract amant of wagering exa.ose 

tax during the 

Wi. ore 
aay during the 


an obligation te keep recorcs avring that pervis 


-for each day. Even -- Ginsberg cas 


Circui I cite in my brief. The 


4 
Opinion in the O'Neil case says the oniy 
can carry his burden of rraof is ta 


into this courtroom with sufficient records. 


HNonor, not one record, not one bit of documentacy 


evidence has been submitted to you by the plaintif cl 
I submic @s a matter of law plaintiff's case is 
woefully lacking and judonent should he entered 
accosaing. 

I will reserva aucision. 

At this t:ime I make a moticn Tec 


verdict in our favor, enterindg jJudagmenc 
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aysinst the delendant as recuested in 
and claim of tir. DeLorenzo. 

I only want to maxe one conment abou. recoia , 
documeats and beoks, Your “onor. Tha receras, docu | 


ments and books were those records that ‘we 


in court and presented as evicence, these + core 
belonging to Mx. DeLorunie wita regard to tisse boc. 


and records cand documents taat ne had cwneasstias OF 2: 


that he had control cver. Based upon thos™ a scuve ss) 


and thet evide:ce that we presented here teday I an 
asking for a directed vercict. 

THE COURT: I will reserve cecisie: 

MR. WZ As I recollect the testi 
plaintiff sat on the stand and he said he wes 


arrested on Cetober 4th, he had certain slics 


his possession, all of these slips lated to the 


day October 4. "The bets I took ia the morning." 
There has been not one shred of docuacntary evi- 


@ence submitted to this court by the plaintiffs, 


not one sbred, to show the correct tax liabi 


for the 55 days preceding October 4. That isa tha 


point of the C'iieill case, that is the point of 


the GinsLerg case. 
HE COU: Yam not familiar with those 


poecause I ew a pusy judge, we have a lot of 


Ne LR 
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work to do here. You gave me your brief a couple 
of days ago. I haven't read the O'Neill case or 
the Ginsberg case. What I am going to do is reserve 
decision and let you brief it. 
MR. LAWLER: Thank you. 
THE COURT: We don't have time. This is a 


case should have been compromised I think, and 


6@ @ wt Oo WwW F&F |S WwW 


but it is up to the defendant now. 


re 
oO 


MR. LAWLER: Yo-r Honor, at this time the 


i 
fi 


defense will call Mr. Peter Letko to the sti: 


re 
to 


PETER LETKO 


settled, and I will state it again for the record, | 


tr 
Ww 


called as a witness on behalf of the Government 


ra 
> 


being first duly sworn was examined and testified 


wr 
wm 


as follows: 


i 
oN 


DIRECT EXAMINATION BY MR. LAWLER: 


— 
~ 


Are you employed? 


re 
co 


Yes, sir. 


ry 
© 


Who is your current employer? 


mpm 
~- oo 


What is your present capacity? 


nN 
ho 


Q 

A 

Q 

A Internal Revenue Service. 

Q 

A Internal Revenue Agent, excise tax. 
Q 


Nh 
Ww 


How long have you been with the Internal Revenue 
Service? 


Since 1948. 


An excise tax, there's numerous Ones, truck manu- 


tax, Gies2l fuel, a whole ess 


raspect to those cuties dia you in the 


vear 'c7? becoxse involved with tue taxpayers, the 


plaintiff in this case; Frank DeLorenzo? 


kdadly explain 


There waS a xaid in Schenectady by the State Police 
n gambling ana wagering, wnich is oart of tha 
I tnen contacted Senior Investigator 


Tin O'uay, or Tom O'Hay, and asxed him "Can I coxe 


dewa and look over the beoks anc records that were 


seizea and betting slips that were seized during 


out abort the raid? 


You read about it? 


X23. 
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Q When did you contact Investigator O'Hay? 

A That I can’t give you che definite date. 

Q Was it in the year '§7? 

A Yes. 


Did you subsequently go down to the State Police? 


A Yes, Troop G barracks. 

Wno did you see down there? 

A Iavestigator O'ijiay. 

Q And what happened, what did you do? 

A I asked sor the records and he took me in the back 
room where the BCI is and I asked for the records 
and he brough* them over to me and ie brought me 
the betting recor 3 of DeLorenzo, the omnes that 


were socized at the Belair Men's Shop, all the 


recorecs concerning that raid, and he says “They all 


belong to Mr. DeLorenzo." 

Q Sir, wich respect «> those records, what did you do 
then? 

A I tcok my work papers out and started adding up the 
bets on the sheet, the policy bets, the baseball 
bets. 

\47. document marked Defendsat'’s Exhibit D for 
iuentificacion.} 


sz, 2 &® goiny to show you what has been marked 


| Veflendaut's Exhibit 0 and X ask you 4f you 


TNE NE ene na etinrmnp nd C108 Sa 


a 
£ 


co”; we 
recognize that document? 


Yes, sir, these are my work papers on the case. 


Looking at Defendant's Exhibit D could you tell ne 
how did you go about preparing this exhibit, what 
dig you do? 


I did -- I took the individual slip and added them 


up and put the totals on the sheet. 
What slips did you add up, the slips that were 


given to you by Investigator O'Hay? 


Yes. 

Call your attention to page 4 -- first of all, 

page 4, entitled Frank A. DeLorenzo, now how did 
you go about computing these slips, what slips are 
these first of all? 

These are my number of days computation, the pericd 
August, September, October, there were 27 days not 


counting Sundays and -- Sundays in August, 26 in 
September and three in October, and the total wagers 
on the prior sheet total $1996.72, for -- so for 

27 days it was $53,910 -~ 

--Let me ir -errupt you sir, there was a total of 


$6 days you computed tax liability for the plaintiff 


correct? 


Yes. 


liow did you arcive at that totel of 36 days? 


OE OR RN FEN S| ON Nn mete ae a ee Rm emma | 
wa Owe? tenet ees 
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he told na Mr. 
DeLorenzo was under surveillance for two months. 
I object to any testimony of 


Your Honor. 


g offerad co show wnat chis agent relie 


SY AR. ALR: 


earouch Saturdays, except Sunday? 


es. 


Beicdution Co 


direacely -- I tndnk 


-ioteld sir. 


ws. Owe! Eee tees 
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sare: Semana Sane ne Nes Hits on rien ree me me ee Le CR ET 
eee & * 
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_ hell Ps 9 Be ae i SG Pee ras ne en 5 gn pty 


dow could vou tell wa how it is you came tc record 
these bets, what slips these slips represcenc? 
these wore tne slips that were given te 
er whith were in 
the HelAir Shep, Puglio ane fRelAir 
My question is this, wne gave 


pacer represanting these slips, Inv 

Yes, they were in envelopes. 

What dia he tell you the slins rapre: 
this numdcr 2 was 


and these were Lxum the 


Til pUR na Snould makes -= 
TAS WLAGESS: w— Li is waaaed up ac tis ton. 


THE z All rive. 


wnat yo@biiauy actavitie 


tleeey Seep cents 


: 


Eee HOg Hue 
os mews, 


| 
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to break 3t dewn as 


wast PELSCH 


,t > “gy? . > 2 % -, Vr, 
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know which was which? 


COUR: Well, be sShoulu try. 
He £3 soing to. 
Sie Vals Wicwo s 


oo x 
Za from the 


- 


payer containing 195 hi bnta, 


conitéiinsnyg 1663 pollcy 
know bow many baschall 


Tiere vere slig? evidencing harse hetus? 
from tas soelair 
ve 163 solicy Se 
there are not 163 entries eviceaced for nolic 
Sets, could you explain to the caurt waak <= 
totniled tiw si: 


LI tocalblene 


number, nickel, dime and quarter? 


One dollar, $1.25, $.10. 

Is that the same for the horse bets too? 

Yes, that would be $2.00 daily double or $10 slips. 
I direct your attention to page 3. 


Vhese were the slips that were actually giver to 


me from Frank DeLorenzo. 

These were the slips that Investigator O'ilay said 
wexe seized from DeLorenzo's person? 

Right, and 6&4 horse bets totalling $366.50 and 

292 policy bets which totalled $68.25. 

Sir, you have on the bottom of page 3 an indicatici 


"Alfred Puglio and Frank DeLorenzo totalled togethexj’. 


they said Mr. DeLorenz<e had $274 cash in his 
pocket. 
Now then sir, with this in wind you determined 


-- well, aid you determine Mr. DeLorenzo had -- 


MR. CTIa: Your ilonor, I don’t like to 


interrupt, but for the sake of saving confusion 


you said nurber 32 were bets that were in Mr. 


DeLorenzo's possession? 


MR. LAMULER: Uo, sir. 


Yes, Mr. O'Hay told me at the time he was seized 
i 


(Discussiun held of f the reeord.) 


THE COUNT: I don't know, these pages, the 


say 44 
Ae ohm et, me © 


copy I have is cut off, I don't know which payes 
were cut off, maybe you can mark all these pages. 


MR. LAWLER: That would be fine with me, 


Xeur Honor. 


WITNESS: Page 3, schedule l-a -- 


MWLER: For the sake of clarity, we could 


COURT: We have a lot in the record now. 


mark the pages -- the paye following the first Pogel 
we could mark this page one and so forth. The | 
page we were just discussing was page 3. 


MR. ETKIN: The page you were discussing wés 


page four. 
MR. LAWLER: I am sorry, it was page 4. 
THE COURT: I think you had better leave it 


alone. He is talking about the pages that are 


marked on the top. 
MR. WLER: We will leave it alons. 


THE COURT: Page 3 is not in the exact order. 
— 
You think that page 3 might be in -- 


THE WITNLSS: Well, on work papers we never 


mark the page on it and we just make a listing. 


THE COURT: I am net criticizing your job, 


it is @ metter of us keeping straight what is in 


this record if soswbedy starts locking for a pace. 


piielloesthiiethianmmes daaaesaente nated ee 
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Now sir, after you tabulated the amount of money 
as evidenced by the slips seized from the Men's 
Shop and for Mr. DeLorenzo, you got one sun of 


money, is that correct? 


Yes. That would be on page one. 


Now turning to page one, which is the pase follow- 


ing the recap of work papers, now then, what does 
L 


the figure on the left indicate? 


365, and then these were the policy bets and the 
horse bets and the baseball. 


And the grand total of bets accepted were $1996.72, 


correct? 
Yas. 


Now sir, there was a tax of 10% on wagers? 


On gross. 


How did you arrive at Mr. DeLorenzo'’s tax liability 


I multiplied the $1996 times 10%. 
Did you arrive at Mr. DeLorenzo's tax liability for 
the entire 56 day period? 


- 


O.K. Three days i multiplied three days times 
$199.67, $559.01 in tax cn September 6th, the days 


times $199.67 for $5,191.42, and August 27 -- 
Auguat, 27 days times $199.67 for $5,391.65, 
totel is $11,191.52. 

Hu. GALER: At thin time { would offer 
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THO CROSS 


werk rerners in 


ser Vp Tet. 
0 ape dvorte 


ground that a great deal cf the inforneticn 
upon this record in being ctfered in evidence 


sed cn hearsay 


Cverrulcd, 


COURT: 
LANWZRURs Thaal. 
(Nefandani's Exhibit 
oY HR. LAWLOR: 
Q How much timc did you take in workiny tion: 
papers? 
Altogether witn 


may report 17 hours. 


you were done with these lps of pups: 


you do wita them, did you keep cucu yvoursac. =. 


I have -- I yave them pack to 


the first and last time you saw t.. 


Uscil today? 
Yes. 


PPT ts T Rter tte. 
‘ . med bd* Lane d® 


CROSS TMARIUATION BY 


Meas YOu wercnts anvulecad da this raid 


8. © cee oe at are 6 og 
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The arrest, the surveillance? 
No, sir. 
You had no knowledge of the surveillance? 
No, sir. 
How did you come to the figure of 56 days? 
State Police tcld me he was under observation 
two months. 
Did the State Police do this by an affidavit, did 
they do it in writing? 
No. 
In other words somebody from the State Police came 
to you and said that “We had this man under sur- 


veillance for 56 days,” and that is what you base 


your total information on? 


Yes, sir. 


Did you show you any wiretaps or any other type 


of information, subpoenas or anything at all? 


No, I believe there were no wiretaps because I 
asked the investigator. 


Did they show you any search warrants or an\’thing 


% 
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I didn't ask for that, I asked for the betting 


slips. 


It was totally based upon what an officer told you, 


he was under surveillance? 


vs. Oe? C8F08 tems 
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Yes. 


Did you do anything to make your own independent 


Survey as to the total number of days that the 


gentleman, Mr. DeLorenzo, was under surveillance? 


No, sir. 
And if the State Police had told you that he was 


under surveillance for 30 days, you would have 


used 30 days in your calculations? 
Yes. 
Or if they said five days? 


Yes. 


Or if they told you it was 200 days you would have 
used 200? 

Yes. 

You heard one of the gentlemen say here between 


August 1, 1967 and October 4 Mr. DeLorenzo was not 


under surveillance each and every one of those days 


isn't that so? 

I heard him say that. 

He said it was at least one-third less than 56 
days. 


During the months he was under surveillance. 


But he said that he wasn't under surveillance each 


and every day during that period of time. 


Yes, he said that. 


Vt. COUR! REPTeT Ets 
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If you knew that at that particular time, would 


you have used a different figure in you: lcula- 


tions? 

No, not only that but in January I wrote Mr. 
DeLorenzo a letter to come in with his books and 
records. 

In your original calculations if you thought it 
was only 30 days you would have -- 

‘e-If they told me 30 days I would have used that, 
yes, sir. 

You went to the State Police and you asked for 
these betting slips, is tnat correct? 

Yes. 

And I am assuming that they allocated where the 


slips were taken from, where they picked up from, 


correct? 
Yes. 
You didn't have any information on what was on 


Mr. DeLorenzo or what was -- 


-- The only thing is the envelopes they gave me 
Cenote Mr. DeLorenzo, which I had on separate 


work papers. 


So they did give you separate envelopes? 


Right. 


And they did have the wagers that were taken from 


v4. COvVaT Aeron Treas 
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Mr.DeLorenzo's possession and the wagers that were | 
taken from the BelAir Men's Shop segregated, is 
that correct? 

Yes, sir. 

And you went through those envelcpes, and based 


upon those envelopes you came to a determination, 
is that correct? 

Yes, sir. 

I refer you to what I think is page 3 -- I an 
referring you to the page, excuse me, page 2, so 
that we know what we are talking about, we are 
talking about the same thing, I am referriiic to 


2 


the page that has way up on the top in small 
letters “Frank A. DeLorenzo" and then on the line 
it has Alfred Amelio Puglio alias Al Collins, all 
with bets; do you have that page? 

Yes. 

Then under that it says "45 slips containing 109 
horse bets, 30 slips containing 1600 -- 1683 policy 
bets, all on October 4, ‘67, is that correct? 

Yes. 

How did Mr. Puglio's name get up on the top of 
this sheet? 

Well, Mr. O'ilay, Investigator O'Hay told me filfred | 
Puglio was an employee of the Be Air Men's Sh 
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and all these should be combined together. 

Did you ever make a claim against Puglio? 

NO. 
MR. LAWLER: Objection, that is irrelevant. 
THE COURT: Overruled. 

BY MR. ETKIN: 

Never mace a claim against him at all? 

No. 

Never charged hin with any of these? 

Nu, because I took the investigator's thing that 

they were all Mr. DeLorenzo's. 

You just took the investicetor’s word, correct? 

Yes. 

Never made your own indepencent investigation? 

fn what manner? 


You never went out in any manner to find out 
whether these were Mr. DeLorenzo's wagers other 


than what the officer said to you? 


Right. 


iow did you happen to originally to get Mr.Puglio's 


name up there before you talked to Mr. O'iay? 
This is from the work papers, from the State 
Poli ce. 

ie gave thase sheets right here, these 


from the State Police? 
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Right. 

You didn't do this yourself? 

Oh, no, these are the ones the State Police had. 
I was uncer the impression everything in here 
was your calculations. 


Tae figures written down here are my calculatioas 
from these betting sliss. 

But how about who the bets are to be charged to, 
charyed against, is that the State Police's? 

Yes. 


They charge them against certain individuals o> 


places, ccrrect? 
Yes, charged them against who -- 


Tiz COURT: You are on page 2, I have tiiat. 


Did you make out that work sheet? 


THE WITNESS: I made out this work sheet. 


THE COURT: The whole thing? 
THE WITNESS: Yes, sir. 


THE COURT: You wrote out the top, the nanecs 


WITNESS: Yes, sir. 

CCURT: WHIRE did you get the informaticn? 

WITNLSS: State Police. 

COURT: All right, but it is your writing. 
Vib. COURT REPOR FR 


FEDERAL BUILDING 
ALGANY, N.Y. 


| 


LY MR. LTKIN: 
2 Q And on the sheet where you have got Mr. Puglio's 


3 name, you have got a total of. approximately -- 


you have got $518 in horse bets, $802 in baseball 


| . pool, $210 in policy bets which must total about 
‘ 6 $1700 and some odd dollars, correct? 
7 | A I don't know. 
8 | Q Well, five and eight is thirteen and another 200 
9 is 17, that is pretty easy, that is charged on this | 
10 | sheet where Mr. Puglio's name is. 
in A These were things that were also secureted in the 
: = BelAir Men's Shop. 
13 * Q But they are on a sheet with Mr. Puglio's name on 
14 it, isn't that true? 
15 | A Well, this sheet, yes. 
16 | Q No question about that, is there? 
17 ff A No. 
18 | Q Now we turn hte sheet over to the next page we go 
19 | to Mr. DeLorenzo and ‘you have got Frank A. DeLorenzd. ° 
‘ 20 | Now on Frank A. DeLorenzo's sheet you have got 
° a | horse bets or horse sheet $366.50, policy for 
22 $68.25, which totals $424.75. . 
23 OY A Yes, these were the ones seized on Mr. DeLorenzo. 
24 | Q On Mr. DeLorenzo, there weren't any baseball bets 


25 here at all, were there? 
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And you totalled the other bets under Mr. DeLorenzo 


and credit them to him because the State Police 
told you to do that? 
Yes, sir. 


That wasn't anything you determined on your own? 


Because I wasn't in on the raid, I didn't know 


what slips were seized or what. 


Somebody comes to you and just tells you to charge 
something to somebody with a certain tax, you just 
go ahead and charge them with a certain tax? 
If you come up -- 

MR. LAWLER: Objection, Your Honor. 


THE COURT: Well, let him tell us what he did 


here. 


BY MR. ETKIN: 

Q I will withdraw the question, it is cbvious what 
was done here. Sometimes even the taxpayer deserve 
a break -- 


MR. LAWLER: Objection, I resent the charac- 


terization. 


THE COURT: There is no jury here. 
MR. LAWLER: Well, still I think it warrants 


an objection. 


BY MR. ETKIN: 


TT LT 
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So you arrived at the calculation of $111,159.26 


by taking all of the bets, the total amount of 
bets from the BelAir Men's Shop, the total amount 


of bets that you had on Mr. Puglio's sheet -- 


MR. LAWLER: Objection, Your Honor, there has 


been no evidence at all that Mr. Puglio had any 


bets on his person, as I recall the testimony. 

THE COURT: I will listen. 

MR. LAWLER: I just wanted to make that cleer 
for the record. 

BY MR. ETKIN: 

Q You took all the wagers that were on Mr. Puglio's 
Sheet, MR. DeLoOrenzo's sheet and added them up 
and charged them to Mr. DeLorenzo and said Mr. 
Delorenzo was doing $112,815.26, is that correct? 


Yes. 


Based upon that you are charging him and assessing 


him a tax? 
Yes. 
Did you know Mr. Puglio was arrested for possession 


of gambling slips? 
I probably did, yes. 


Did you know he was on the premises of the Bel 


Air Men's Shop at the time of the raid? 
I don‘t recall. 
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You know that he was the only one on the premiscs 
at the time of the raid? 
I just found out today. 
Do you know that he pleaded guilty to possession 
of policy, betting slips? 
MR. LAWLER: It is irrelevant what Mr. 
THE COURT: Overruled. 
bY MR. ETKIN: 


Q Did you ever call Mr. Puglio 


A No. 


MR. LAWLER: Objection, Your Henor. That is 


irrelevant. 
THE COURT: Overruled. 
BY MK. ETKIN: 
Q Did you ever call Mr. Puglio in or write him a 
letter to ask him whether any of the slips were 
his? 


No, sir. 


Here he admitted in court they were his slips -- 


MR. LAWLER: Objection, Your Nonuor. 


THE COURT: Sustained. The record speakc 


itself. 


BY MR. ETKIVN: 


Q Did you tell the State Police at the time you 


picked up all the slips the purpose for which you 
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were askiny for the slips? 
Told Investigator O'liay, yes, sir. 


When you gave it back to them, you gave the slips 


back to them, did you tell them that you were 
making a claim? 


I don't recall. 


They knew you were interested in making a claim 


for taxes? 


Yes, sir. ° 
And even with this claim you heard them say they 
burned the slips knowing you were making a claim? 


MR. LAWLER: What the State Police did with 


the slips has no bearing. 


BY MR. ETKIN: 


Q 


Did you know they were going to burn these slips 
or destroy them? 


No. 


I am sure you didn't have any knowledge of that? 


No. 


I am not trying to put the blame on you, I em 


trying to figure the whole thing out, it is 
unusual when a claim is being made against somebod 


by some Federal agency that certain bits of 


evidence are destroyed. 


MR. LAWLER: I strenuously object to that. 
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THE COURT: All right, just obiect, you don't 
have to explain your objection. We are going over 
the same thing. 

MR. ETKIN: I have no further questions. 


THE COURT: Do you have any more questions, 


Lawler? 
MR. LAWLER: One short one, Your I[Onor. 


REDIRECT EXAMINATION BY MR. LAWLER: 


Q The slips represented on the werk papers attributed 


to Alfred Puglio, those are the Slips that are 
-~ were seized from the Belair Men's Shop? 

Yes, sir. 

Those are not the stips that were on Puglio's 
person according to what Investigator O'Hay told 
you? 

Right. 


THE COURT: All right, Inspector, did you do 


this very often? Because this excise wagering 


tax computation against gamblers -- 


THE WITNESS: Yes. 
THE COURT: Have you got any idea how much you 
have recouped? 


THE WITWESS: No, I don't, I wouldn't have 


any knowledee. 


Tix COURT: Did you ever follow through? 
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THE WITNESS: I can't follow through on them. 


THE COURT: You have no idea? 


THE WITNESS: No, because when we set the 


assessments up, if the taxpayer pays it gees to 


Andover, if he doesn't pay the revenue officers 


go out and the agents have no record of what is 


paid. 


THE COURT: I mean for our area here, we used 


to have to try these cases and then the law was 


found unconstitutional, then we got the safe 
streets and crime control act and that was a new 


thing, as you know. I wondered if you ever follow- 


ed through. 


THE WITNESS: We can't keep statistics on the 


thing. We are not allowed to. 


THE COURT: You have no judgment at all? 


THE WITNESS: No, as soon as the thing is 


through, whatever we have goes in, or the work 


papers -- 


THE COURT: Do you have anything to do with 
settlements or compromises? 


THE WITNESS: No, S:r. 
THE COURT: What if you wanted nine and they 


offered eight, would you give it consideration in 


this type of case? 
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record or somethin} 


RECROSS 


THE WITNESS: If you have a 


to show that that is what it would be, and I said 


I wrote for records to Mr. DeLorenzo, he never 


showed up, his accountant -- 


THE COURT: I saw your letter. 
THE WITNESS: He never showed up. 
THE COURT: All right. 


MR. ETKIN: I would like to ask him one 


questions 


RECROSS EXAMINATION BY MR. ETKIN: 
Mr. DeLorenzo did have an accountant, didn't he? 


In the letter he sent Mr. Parisi or something. 


Mr. Parisi represented him? 


A Yes. In a note on one of my letters -~ 


Q I think you have got on your notes first ~~ you hav 


on your notes right here in this packet in back 


that Mr. Parisi did not show up. 


Yes. 


At least you haves 1/24/68? 


Yes. 


He did have an accountant at the time? 


Yes. 


THE COURT: You think he did have somebody , 


Parisi? 


In my 


THE WITNCSS: It is a long time ago. 
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April 19 letter “Neither you nor Hr. Parisi kept 
the appointment" so he have retained Mr. Parisi. 
THE COURT: All right, he thinks he did re- 


tain Mr. Parisi. There is a letter that signifies 


that there. So is that all we have? 


MR. ETKIN: Yes, that's all. 


(Witness excused.) 
MR. LAWLER: Your iionor, the only other thing 


I have is I would like to introduce into evidence 


answers to interrogatories propounced to the 


plaintiff by the defendant. 


THE COURT: Well, ordinarily they are part of 


the pleadings. 


LAWLER: If they are, that is fine. 


COURT: How many answers do you have? 


LAWLER: There are two sets, Your Honor, 
they are not voluminous, I assume you have no 
ebjection -- 


MR. ETKIN: I have no objection, they are par 


of the pleadings. 


THE COURT: Are those copies? 
MR. LAWLER: These are the originals I 


believe. 


MR. ETKIN: I have no objection to you giving 
them to the judge. 
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THE COURT: 


You should make it part of the 


file. The originals ordinarily should be filed, 
MR. LAWLER: I know, Your Honor. 


THE COURT: File them and we will mark them, 


MR. LAWLER: I would rather have them marked 


to be sure. 
THE COURT: You mean as an exhibit? 
MR. LAWLER: Yes. 
THE COURT: All right. 
MR. LAWLER: Your WOnor, I would offer into 


evidence Defendant's Exhibit A, and once again I 


would offer into evidence Defendant's Exhibit B, 


and once again I would r:new my offer to put in 


Investigator Gasbara's affidavit for these search 
warrant which I believe is Defendant's Exhibit Cc. 
THE COURT: I don't know, did I make a ruling 
on A? What did I rule? 
: MR. LAWLER: I don't believe you did make 
any ruling on A. 


THE COURT: Anything I said I reserved de- 


cision on I will reserve decision on. 


MR. LAWLER: All right, I wanted to renew 


my motion. 


TUL COURT: And B, decision is reserved, I 
will reserve decision. 
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MR. LAWLER: A is the certified copy of the 
guilty plea. 
THE COURT: Well, I don't know -- 


MR. ETKIN: I have no ovjection. 
THE COURT: I will receive it. 


(Exhibit previously marked Defendant's A 


for identification marked in evidence.) 


MR. LAWLER: That leaves us with B and C. 


Once again I am offering C which is the affidavit 


because -- 


THE COURT: No, I sustained the objection to 
that. 


MR. LAWLER: Well, I renew my objection -- my 


offer of B. 


MR. ETKIN: That is the one you reserved decispn 


en and that is the one I would object to. 


THE COURT: D I received in evidence, that is 
the work papers. 

MR. LAWLER: Defendant's Exhibit E are answers 
to interrogatories purpounded to plaintiff. 


THE COURT: All right, I will receive that, 


there is no objection to that anyway, part of the 


pleadings. 


MR. LAWLER: And Defendant's Exhibit F I once 


hey are interrogatories purpounded to plaintif 
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THE COURT: Both received. 

(Defendant's Exhibits E and F marked in 
evidence.) 

MR. LAWLER: That's all I have, Your Honor. 
The Defendant rests. 

THEI COURT: Any rebu-+tal? 

MR. ETKIN: No rebuttal. 

THE COURT: All right, so the evidence is 
closed. I will take your motions again. 

MR. LAWLER: Once ayvain I renew my motion, 
I think this taxpayer like all other taxpayers i... 


gambling cases has an obligation to keep recorcs, 


he has an obligation to come into court in the 
event that he is assessed the tax and to prove 


that the assessment as alleged by the defendant 


is not only incorrect, but he has an obligation to 


prove his correct tax liability for the entire 


period. 


Based on the testimony presented here, I 
cannot see how this court could arrive at what 
is this taxpayer's correct tax liability. 

THE COURT: That is a brave statement. 


MR. LAWLER: Your Honor, I do feel he hes 


a legal obligation to keep records. Ue hasa't 


presented any records to the court. 
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THE COURT: I reserve decision. It is my 


usual custom in court cases to reserve decision 
throughout and then I will take your bricfing. 

MR. LAWLER: I understand that. 

MR. ETKIN: Your Honor-- I renew my motion 
fore a directed verdict based on the same grounds 
as my original motion. 

THE COURT: $o I will reserve decision on 
the motions, and I wonder now, are you going to 


have the record transcribed? 
MR. ETKIN: It is net necessary for me. I 
wanted to know whether you are going to give 
change to sum up? 
THE COURT: No, I would rather have your 
briefing. 
MR. ETKIN: I just wanted to point out one 


or two things on the record with regard first of 


all to the offer we made. We made the offer in 
good faith based upon negotiations because ny 


client did not want to go through the ordeal, of 
course and the time consumming situation that is 
involved with the trial, and I just want to state 


that the offer is no admission on our part of 


either the amount of money owed or the interest 
owed in relation to the >? ve matter. 
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THE COURT: Of course not, offers in compro- 
tise, I won't hold the Government lawyer either 
to his position that he would take $9,000 ana you 
offercd $8,000, except I do think, and I am very 
frank to say, the Second Circuit can read it and 
the United States Supreme Court, and we had a trial 
here that I thought was unnecessary. When you get 


into a range of $1,000 difference -- I have been 


around a long time settling cases, and I think this 


one should have been settled. 


MR. CTKIN: And I just wanted to say in regard | 
to my position that I think even a taxpayer these 
days, back in '67, has certain rights, and taking 
into consideration Mr. Lawler's statement in regard 
to the law and in relation to this -- relationship 
to this matter, when individuals get on the witness | 


stand and say that they took somebody else's words 


for what happened, this whole situation, the reason 
we are here in court is based upon agsumpticn and 
Speculations. I don't blame the taxpayer, this 
particular matter or any other matter in which this | 
method is used, I wish I were eloquent to put into 
words. 

Vili COURT: You can put it in your bricf. 


MR. ETI: ‘whe way I feel about this entire 
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matter. 

MR. LAWLER: T xpayers have rights, they also 
have duties. One of the statutory duties is to 
keep recoras. 

Tuk COURT: All right, that is your point, I 
will weight it and think about it and forget about 
the negotiations, and I think it is important, I 
am going to stand on it, the negotiations when ne 
reaches this point in this type of court case 
things should have been worked out and I am dis- 
appointed, it should have been worked out. 

MR. LAWLER: Once again we have to take a 


look at the law -- 


THE COURT: I also take a look at the law. 


If I have to decide it, I will decide it legaliy 


and fairly. I think you should oxder the trans- 


cript. Are you going to order the transcript? 


Do. you want it for your briefing? 


MR. LAWLER: Does the plaintiff want the 


transcript? 


MR. ETKIN: I think, Your Honor, I am going 


to rely on your notes and your memory. I don't 


see any reason why I would need the transcript. 
THE COURT: It is a matter for judgment, it 


is also a matter for the Government's judgment. 
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I am not crdering you but on cccasion the Go 


coes order the transcript and I found it helpful 


particularly in tax cases. 


THE COURT: And I don't know, how much time 


do you want to bricf it, file an exchange brief? 


MR. LAWLER: I will order the transcript | 


MR. LAWLER: .Your Honor, would it be simuiten- 


eous? 
THE COURT: It will be as far as filing and 


exchanging, but I don't know how much-time you wen 


MR. LAWLER: I don't care, I could do mine 
fairly quickly, depending on when we get the 


transcript. 


Two weeks after that, or a week? 
TUE COURT: Mr. Etkin, you had that brief 


handed to you today, I didn't know whether you 


wanted time, but I want the briefing here within 


a certain period of time. 


MR. ETKIN: Whenever you say, Your Henor, I 
will have it within that period ef time. If you 


want us to wait until we get the transcript and 


have it to you two weeks after the transcript, that 


is Fine with me. 


MR. LAWLER: I would only order the transcript 
for the purpose of writing my brief. 
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THE COURT: I will allow each side two weeks 
to file and exchange briefs after tho transcript 
is furnished to them, and one week to file reply 
briefs if you feel it is necessary. 

You can let me know, but I also want frozx 


both of you proposed findings of fact and conclusion} 


of law to be submitted when the briefs are filed. 


Those briefr and those proposed findings and con- 


Clusions are to be filed in duplicate with the 


Clerk of the Court at Albany, and the Clerk will 


then give me the copies to work with. 


So is that clear to you? 


MR. ETKIN: That is to go with our memorandum 


of law? 
TNE COURT: When yon file your bricfs, pre- 


posed findings and conclusions should be filed. 


The evidence as you think it developed, the con- 


Clusions and I will decide which ones I think are 
favorable to my state of mind. 


MR. ETKIN: Fine, Your Honor. Thank you 


very much for your time, we certainly appreciate 
it. 


MR. LAWLER: Thank you, Your Honor. 
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This is to certify that the foregoing record is 
a true and accurate transcript of the proceedings 


had at the time and Place noted in the heading 


hereof. 
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JAMES T. FOLEY, D.J. 
MEMORANDUM=DECISION and ORDER 

This action was brought by plaintiff to recover monies on 
what is alleged to be an erroneous assessment of excise taxes 
based on admitted wagering activities by plaintiff. A counter 
claim has been interposed in defendant's answer, demanding fuli 
payment of the assessment made by the Commissioner of Internal 
Revenue and claiming that the assessment was not erroneous. There 
is jurisdiction over the parties and subject matter pursuant to 
28 U.S.C. §§ 1240 and 1346(a) (1). 

This action was tried to the Court on May 21, 1975. Decision 
was reserved on the motion by the defendant pursuant to Fed. R. 
Civ. P. 41 to dismiss the complaint and enter judgment for the 
government in the amount claimed to be due and owing in its counter- 


claim. There was also reservation of decision on the motion by the 


plaintiff for a directed verdict. 
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The factual origin of this litigation dates back almost a 
decade, to the period August 1 to September 26, 1967, at which 
time surveillance of plaintiff by the New York State Police in the 
City of Schenectady was conducted on the suspicion that he was en- 
gaged in wagering activities or bookmaking. Plaintiff was arrested 
on October 4, 1967, on criminal charges of gambling along with two 
other persons, one of whom was plaintiff's employee at his BelAir 
Men's Shor. 

At the time of his arrest on October 4, 1967, the New York 
State Police searched both plaintiff's person and plaintiff's store 
and found $284.00 in cash and betting slips on his person and 
$1,712.72 and betting slips in a desk at the BelAir Men's Shop 
which the plaintiff operated. (R. 18, 38-40, 50-51, 76-77; Pl. 
Exh. #1). 

The fact of the raid and arrest was published in the local 
newspaper and was noticed by Internal Revenue Agent Letko. Accord- 
ing to the evidence, Agent Letko commenced an investigation of 
plaintiff which consisted mainly of going down to the state police 
barracks to examine the records of the arrest. From these records 
and information verbally communicated to Agent Letko, he calculated 
Plaintiff's excise tax using the total amount of wagering monies 
seized from both plaintiff's person and the desk of his store at 
the time of his arrest as the typical receipts for one day's gambling 
activity ($1,996.72). To this figure the Internal Revenue Agent 


testified he multiplied the number of days upon which the police 


observed the plaintiff's gambling activities to have taken place 


to determine the gross income from gambling. It is this factor of 
the number of days which to my mind is the primary issues before 
the Court. 

At the trial, plaintiff called State Police Investigator Gasbara 
as his witness as well as testifying himself. Investigator Gasbara 


was responsible for conducting surveillance of plaintiff during the 
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time in question. Plaintiff also called State Police Investigator 


Greagan, who executed the search warrant against plaintiff. Agent 
Letko was the only government witness. Neither the facts or the 
law in this case is in any serious dispute. The plaintiff admits 
his gambling activities and merely claims that the Internal Revenue 
Service has, by its own formula as given, incorrectly and excessively 
levied excise taxes upon plaintiff. The IRS claimed a total asses 
ment of $14,734.92 (See Answer, Counterclaim: 4 3), but abated the 
Penalties on the principal excise tax in the amount of $2,795.37, 
and acknowledges that plaintiff has already paid $1,192.66 (See 
Trial Brief for the Defendant, P. 1 [filed May 20, 1975)]; this 
leaves $10,746.89 alleged to be due and owing to the government and 
this is the amount demanded in defendant's counterclaim. {N.B. There 
seems to be arithmetic inconsistencies among defendant's various 
papers. However these figures do not enter into the formula used 
to arriye at the judgment herein]. The plaintiff asserts and as 
proven by the evidence that the total assessment should have been 
$1,204.25, instead of the government's final figure of $11,991.62, 
ani with credit for the $1,192.66 payment, the plaintiff owes the 
government the small amount of $11.59. 

The law, which both sides agree applies to the instant case, 
is that it is the taxpayer's burden to make a two-fold showing that: 
(1) the assessment made by the IRS is in fact excessive and (2) there 
is persuasive evidence that supports his estimate of the correct tax 
liability. A single mode of proof may answer both issues because: 

[f]requently, if not quite generally, evidence 
adequate to overthrow the commissioner's find- 


ing is also sufficient to show the correct 
amount, if any, that is due. 


Helvering v. Taylor, 293 U.S. 507, 515 (1935). 
After hearing and observing the witnesses, it is my finding 
that there was an hiteiniatai misunderstanding or misinformation given 
to Agent Letko during his investigation of plaintiff's tax liability 


in terms of the number of days Plaintiff was actually under surveil- 
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lance by the state police. Agent Letko, I find, relied in good 
faith upon this information, but nevertheless the mistaken reliance 
demonstrates that an excessive amount of tax was assessed and the 


evidence in regard to actual surveillance days indicates, in my 


judgment, the correct amount that should be assessed against and 


collected from piaintiff. Helvering v. Taylor, supra. 

Agent Letko testified that he was verbally informed by un- 
identified state police officers that plaintiff was under surveil- 
lance for the period August 1 to September 26, 1967, with the ar~ 
rest occurring on October 4, 1967. It is unclear in the record 
whether he also assumed or was specifically told that this surveil- 
lance was continuous except for Sundays, but in any event, Agent 
Letko excluded Sundays in his formula in calculating the number of 
wagering days of plaintiff's activities, and he thus arrived at the 
figure of 56 days by adding 27, 26 and 3 days for the three months 
August, September and October respectively. See Exhibit D, Agent 
Letko's Work Sheet, at pp. 1,3. 

While there is some dispute over whether the larger amount of 
money and betting receipts seized in the BelAir Men's Shop on October 
4, 1967, belonged to plaintiff or to plaintiff's employee, who plain- 
tiff claimed ran his own independent bookmaking business, I resolve 
this issue in favor of the defendant because of the failure of plain- 
tiff to carry his burden of proof. There was ample evidence, i find, 
for Agent Letko to have determined that the money in the BelAir Men's 
Shop also was part of plaintiff's business, e.g., the testimony of 
the state police investigators indicated that plaintiff would de- 
liver paper bags containing betting slips to his store. (R. at 103, 
111-112). However, it also seems clear to me that there was an 
erroneous assumption made on the number of days that plaintiff was 
actually observed engaged in gambling activities. Agent Letko testi- 


fied without any reservation and clearly that the appropriate figure 
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to be used in computing plaintiff's gambling income on the basis 
of the receipts taken from him on the day of his arrest would be 
by the use of the exact number of days which the state police 
actually had him under surveillance. (R. at 136-137). Investigator 
Gasbara, who was the only law enforcement officer who did the actual 
surveillance for the state police, testified that he did not have 
plaintiff under surveillance for 56 days, but said unequivocally 
that such surveiilance was carried out approximately one-third of 
the time between august l and September 26. (R. at 103-105). 
Whatever the explanation for the 56-day figure, it was not 
shown to be rationally based on any fact recited during this hear- 
ing. The only supporting testimony that this was the number of 
days -of survei llance came from Agent Letko himself who gave no 
specific source or basis in fact for it, and significantly it was 
contradicted by the testimony of the state police officer who in 
fact did the surveillance. It is not clear to me from the proof 
where or from whom Agent Letko received information that caused 
him to set the number of surveillance days at 56, particularly 
since there was no written record produced of the number of days 
of surveillance as there was 4 record of the monies seized and 
the receipts given to the plaintiff. See Pl. Exh. #1. Also un- 
clear is the reason Agent Letko excluded Sundays (R. at 128-129) 


from the count of days when plaintiff was engaged in gambling 


activities. No basis is given for such exclusion, particularly 


in light oi the fact that the arrests were made proximate to the 
1967 World Series and baseball bets were’ found among the monies 
and wagering slips seized. (R. at 82-83). 

Therefore, in my judgment, there is no factual basis for the 
56-day factor in the government's assessment. It is an arbitrary 
figure that I find not only lacking support in the evidence but 
really contradicted by it. The defendant seems content to rely 


upon the presumption of correctness in its favor and the burden 
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the law places upon the plaintiff for a contrary showing. In the 
absence of any other proof the presumption might have sustained 

the defendant's position. However, in my judgment, this presumption 
was overcome by the credible and uncontradicted testimony of the 

New York State Police Officer who did the actual surveillance and, 
indeed, is supported by statements of Agent Letko himself who in- 


tended only to use the number of actual surveillance days in the 


computation of the amount of tax to be assessed. (R. at 136-137). 


In conclusion, my findings of fact directed to be made by 
Federal Rule of Civil Procedure 52(a) are contained in this memo- 
randum and I specifically find further: (1) plaintiff was observed 
to be engaged in accepting wagers by the New York State Policz on 
one-third of the days during the period August 1 to September 26, 
1967. This is a period of nineteen (19) days; (2) plaintiff was 
arrested on state charges of gambling activities on October 4, 1967 
and was, found to have $284.00 in betting slips and wagers on his 
person at that time. Plaintiff admits to his gambling activities 
and to possession of this amount; (3) in a search of the BelAir Men's 
Shop, owned by plaintiff, more wagering slips and gambling monies 
were found in a desk. These are reasonably attributable to plain- 
tiff's gambling activities for tax purposes and total $1,996.72 
when added to the $284.00 found on his person at the time of his 
arrest; (4) plaintiff's excise tax assessment is computed by multi- 
plying three factors together: 


(a) the daily gross income from wagering activities, 
$1,996.72; 


(b) the number of days in which plaintiff was engaged 
in such activities based on the facts adduced here 
that one-third of the period August 1 to September 
26, or nineteen days, plus the day of arrest, 
October 4, 1967, were days where plaintiff being 
under surveillance was obviously engaged in such 
activities; this yields 20 days and the days of 
actual surveillance were the ones the Internal 
Revenue Agent would solely rely upon in the compu- 
tation of the assessment; 


the excise tax rate of 10%; this yields $1,996.72/day 
x 20 days x 10% = $3,993.44; 
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(5) the Commissioner of Internal Revenue has abated penalties on 
this’ amount and acknowledges that plaintiff has paid $1,192.00 
toward his balance due and owing. 

My conclusion of law is that the court has jurisdiction over 
the parties and subject matter. There is failure of proof in re~ 
gard to the allegations of the complaint and the relief sought by 
plaintiff for reasons stated herein, and the complaint is dismissed. 
On the counterclaim, the defendant is entitled to recover from the 
Plaintiff the sum of $2,801.44. Judgment shall therefore enter 
in favor of the defendant dismissing the complaint, and on the 
counterclaim for money judgment in favor of the defendant against 
the plaintiff in the amount of $2,801.44. 

It is so Ordered. 

Dated: July 9, 1976 


Albany, New York 
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